Dominion Grants to the Canadian Provinces 
Federal -State Tax Relations: Immunity or Reciprocity 


The World Situation and State Trade Barriers 


Attorney-Generals and Public Assistance 


THe COUNCIL OF 
ATE 


By LUELLA GETTYS and V. O. KEY, JR. 


By JOHN DICKINSON 


By F. EUGENE MELDER 


By FRED K. HOEHLER 


= 

| 


STATE GOVERNMENT 
The Magazine of State Affairs 
Strate GoveRNMENT is published each month by the 
Council of State Governments at 1313 East 60th Street, 
Chicago, Illinois. 
Editorial Advisory Board 
Frank Bane, Editor-in-chief 
Henry W. Toll T. V. Smith 
George C. S. Benson Rodney L. Mott 
Hubert R. Gallagher W. Brooke Graves 


Staff 
ee Garland C. Routt 
Joanne Bolger 
Washington Correspondent........ Richard Saunders 


State GoveRNMENT is a forum for the discussion of 
governmental problems of interest to its readers. The 
views expressed by its contributors are not necessarily 
the views of Stare GoverNMENT or of the Council of 
State Governments. 


Address communications to State GoveRrNMENT, 1313 
East 60th Street, Chicago, Illinois. Contributors’ 
manuscripts should reach this office at least one month 
before publication date. Copies of Stare GoveERNMENT 
are available at 35 cents each, or $2.50 per yearly sub- 
scription. 


LETTERS 


Echoes from the Roots of Democracy 
Dear Sir: 

I have been following with considerable interest 
the monthly magazine issued by the Council of State 
Governments and, having reviewed the last edition, 
may I express to you my personal interest in Mr. Felix 
Morley’s article entitled “The Roots of Democracy.” 

The many questions under discussion relating to 
our national and international affairs would appear 
to have obscured the opportunities offered to the 
—_ of this country for self determination on prob- 
ems of regional, state or local interest and, as a 
result of this, the Federal Government has been en- 
couraged to assume those responsibilities which our 
form of government intended to leave in the hands of 
the individual citizen for solution. 

This negative attitude, as Mr. Morley has pointed 
out, constitutes such an active contribution to the 
spread of propaganda coming to us from the totalita- 
rian states abroad that I feel that his article consti- 
tutes a valuable contribution to the reasoning of those 


interested in upholding the principles of democracy. 
Thomas S. Green 
Albany, New York 


Dear Sir: 

Is there any chance that the Council of State Gov- 
ernments has reproduced the article by Mr. Felix 
Morley in the February issue of Stare GoverNMENT? 


It is such good stuff I should like to send a copy out 
to each of the state unemployment compensation 


as Kathryn Fenn 
Executive Secretary 

Interstate Conference of Unemployment 

Compensation Agencies 

Washington, D. C. 


Trade Barriers Avoided 
Dear Sir: 

It may be of interest for you to know that our House 
on Wednesday (March 8) defeated a proposal to pro- 
hibit state institutions from purchasing farm products 
unless same were raised in the State. 

George MacKinnon 
Representative, 29th District 
St. Paul, Minnesota. 


Dear Sir: 

For your information, the Ohio House of Represen- 
tatives turned down a bill to compel tax-supported in- 
stitutions to burn Ohio coal. This is the result of the 
work of the Council of State Governments. 

John Taylor 


Salem, Ohio 
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BARRIERS TO INTERNAL TRADE 


By HENRY A. WALLACE 
Secretary of Agriculture, United States of America 


The existence of trade barriers between the States provided a 
powerful incentive for calling the Constitutional Convention of 
1787. The resulting Constitution, it was thought, insured free 
trade between the States. 

Today, we cannot say that we have free trade between the 
States. It develops that public health and sanitation measures 
may be so designed as to restrict trade across State lines. The 
same may be said of certain tax laws, of motor-truck regulation, 
of quarantines, of grading, labeling, and packaging laws, and of 
State-financed advertising of farm products. However worthy the 
purpose of most of these laws and regulations, in many cases they 
have been so drawn and administered as to cause large and un- 
necessary economic losses to the whole community. 

We cannot easily reverse this trend toward interstate trade bar- 
riers, but it is encouraging to record that many of the States are 
now concerned about the situation and are apparently in the mood 
for remedial action. .. . 

The heaviest burden for remedial action obviously falls upon 
the States, but there may well be a number of things the Federal 
Government can do. Together, I hope we can map a continuous, 
vigorous, intelligent program of action to the end that State lines 
may again become broad highways of commerce, serving the gen- 
eral welfare. 

From Foreword to 
Barriers to Internal Trade in Farm Products. 
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cA ‘Preview of THE NATIONAL CONFERENCE ON 
INTERSTATE TRADE BARRIERS 


of the States of the Union will gather in 

Chicago for the National Conference 
on Interstate Trade Barriers. If this meeting 
achieves its purpose much will be done in ensu- 
ing months toward removing useless and un- 
economic restraints on the free movement of 
commerce among the States. 

The National Conference on Interstate Trade 
Barriers was requested by official representa- 
tives of the States. As their central agency on 
interstate matters, the Council of State Govern- 
ments made plans for, and arranged the de- 
tails of, this meeting. In this work the Council 
has had the cooperation of a host of State and 
Federal officials in all branches of government 
service. Particularly valuable has been the as- 
sistance rendered by the National Association of 
State Commissioners of Agriculture and by the 
National Association of Tax Administrators. 
The Federal Departments of Agriculture and 
Commerce have contributed splendidly to the 
store of economic and legal data which the 
Council has collected for the use of the Con- 
ference. The taxation, agricultural, and indus- 
trial divisions of many States have been of 
especial importance in providing necessary in- 
formation concerning the actual operation of 
trade barrier legislation. Clarence F. Lea, Chair- 
man of the U. S. House Committee on Inter- 
state and Foreign Commerce, has indicated his 
desire to send representatives. 

Most important to the success of the Con- 
ference, however, will be the work of its six 
nation-wide committees. A series of Trade 
Barrier Research Bulletins, for the use of the 
committees, has been prepared by Dr. F. E. 
Melder, economic expert on trade barrier legis- 
lation, and the Council’s research staff. 

The committees of the Conference and their 
chairmen are as follows: 

Plan and Procedure—Hon. Harold C. Oster- 


Fix: this month representatives of most 


tag, member of New York Assembly, Chairman 
of New York cooperation commission and 
Chairman of the Council’s Board of Managers. 

Committee on Agriculture—Hon. Dean W. 
Peisen, member of Iowa House of Representa- 
tives and of the Iowa cooperation commission. 

Committee on Industry and Commerce— 
Hon. Charles H. Jones, Director of the Depart- 
ment of Commerce of Ohio and member of the 
Ohio cooperation commission. 

Committee on Liquor Control—Senator Miles 
M. Callaghan, member of Michigan Senate and 
of the Michigan cooperation commission. 

Committee on Taxation—Senator Robert C. 
Hendrickson, President of New Jersey Senate 
and member of the New Jersey cooperation 
commission. 

Committee on Public Relations—Mr. W. F. 
Wiley, Publisher of the Cincinnati Enquirer. 


Already the efforts of the Council of State — 


Governments toward a cooperative solution of 
the trade barrier problem have had encouraging, 
concrete results. Last month Governor Town- 
send signed a bill repealing the port-of-entry 
and discriminatory features of Indiana’s beer 
law. In Minnesota a bill to prohibit State insti- 
tutions from purchasing farm products grown 
in other states was defeated last month. At the 
same time the Ohio House of Representatives 
turned down a bill to compel tax-supported in- 
stitutions to burn Ohio coal. The same fate 
doubtless awaits other trade barrier legislation 
now pending. One result of the National Con- 
ference on Interstate Trade Barriers should be 
to make this the certain fate of all discriminatory 
acts under consideration by State legislatures. 

The objectives of the Conference, however, 
will not be reached without legislative battles. 
The minority groups which benefit from trade 
barriers were, after all, strong enough to secure 
the enactment of such laws, and it is unlikely 
that they will fail to oppose their repeal. 
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_ DOMINION GRANTS TO THE CANADIAN PROVINCES 


The origin and development of federal grant-in-aid policies in Canada 


By LUELLA GETTYS and V. O. KEY, Jr. 


ing feature of federal finance in Canada 

is the existence of two important types of 
grants by the Dominion to the provinces. These 
are the so-called “subsidies,” which are annual 
payments made to the provinces without con- 
dition; and “subventions,” or “conditional 
grants,” to aid in the financing of a particular 
activity in which the central government has 
expressed an interest. The latter form of aid 
follows a pattern similar to what is generally 
called “federal aid” in the United States, while 
the “subsidy,” or “unconditional grant,” has no 


T: the observer from “the States,” a strik- 


parallel in this country except for a few ex-- 


tremely small payments which are sometimes 
considered as in lieu of taxes. 


Unconditional subsidies 


The system of unconditional subsidies to the 
provinces had its origin in the circumstances 
surrounding the creation of the Dominion by 
the British North America Act of 1867. In the 
negotiations and conferences leading up to the 
adoption of the constituent Act by the British 
Parliament, agreement had to be reached on the 
difficult question of the allocation of functions 
and revenues between the proposed central gov- 
ernment and the provinces. It was patent that 
any central government would have to be vested 
with control over foreign trade including the 
power to levy duties. This change would de- 
prive the provinces of their most lucrative source 
of revenue, custorns duties. It was likewise clear 
that the Dominion would have to assume con- 


trol of works and functions of national im- 
portance for which certain of the provinces had 
contracted debts. 

To bring about confederation a compromise 
was reached involving an obligation by the cen- 
tral government to compensate the provinces 
for the financial losses entailed by confederation. 
The Act of 1867 provided for Dominion pay- 
ments to the federating provinces of Ontario, 
Quebec, New Brunswick, and Nova Scotia of 
three types of annual subsidies. The general 
terms governing the original payments are of 
interest to indicate the points of departure for 
successive upward revisions. One form of an- 
nual payment was the per capita subsidy; that 
is, a grant of 80 cents per capita population of 
each province on the basis of the census of 1861. 
For Nova Scotia and New Brunswick, however, 
provision was made for increases in the total 
payments until the population of each province 
reached 400,000. In addition to the per capita 
grants, fixed sums, ranging from $50,000 to $80,- 
000, were to be paid to each province annually. 

The third payment was the so-called “debt 
allowances,” which arose from the assumption 
of provincial debts by the Dominion. The cen- 
tral government was to assume liability for pro- 
vincial debt of approximately $25 per capita. 
In certain instances, the provincial debt was less 
than this figure; in others, more. If it was less 
than the agreed amount, the Dominion would 
pay to the province in semi-annual installments 
“interest at five per cent per annum on the dif- 
ference between the actual amounts of their re- 
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spective debts” and the amounts stipulated at 
approximately $25 per capita. If the debts ex- 
ceeded the allowance, the province was to pay 
the Dominion interest at 5 per cent annually on 
the excess. As new provinces were admitted to 
confederation special subsidy arrangements 
were made for each. 

The system of subsidies in the organic stat- 
ute reflected the maneuvers of the provinces for 
favorable treatment as a condition of federation. 
The subsidies constituted mortar in the designs 
of the architects of confederation. Although the 
financial arrangements of confederation were 
made “in full settlement of all future demands 
on Canada,” they have been revised, either gen- 
erally or piece-meal, at frequent intervals. De- 
mands for “better terms” have been made by 
all the provinces, often on extremely far-fetched 
grounds. To some observers the process of ad- 
justment of the subsidies has the appearance of 
a continuous effort by “political” means to ob- 
tain easy money from the federal treasury to 
maintain extravagant provincial administra- 
tions. That this is a plausible description of the 
process cannot be denied, but the process also 
constitutes a means, unsatisfactory to be sure, 
of meeting the fundamental problem of main- 
taining a congruency between the financial re- 
sources and operating obligations of the two 
levels of government in the federal system. 

Although the total amount of subsidies paid 
each year continues to rise, the relative impor- 
tance of this source of revenue to the provinces 
has declined. In 1868, when the total subsidy 
payments by the Dominion were $2,753,966, 
the provinces received in the aggregate 57 per 
cent of their revenues from this source. By 1930 
the subsidy total had risen to more than $14,- 
000,000 but it amounted to only 7 per cent of 
the total revenues. The relative importance of 
unconditional grants has continued to decline 
since 1930 in part because of increased payments 
to the provinces by the Dominion in the form 
of conditional grants primarily for relief pur- 
poses. These figures, which deal with the fi- 
nances of all the provinces in the aggregate, of 
course, conceal differences in the significance of 
the subsidies to the individual provinces. In 1930 


over 40 per cent of the revenues of Prince Ed- 
ward Island was from subsidies; at the other 
extreme was British Columbia with 2.8 per cent 
of its revenues from this source. The subsidies 
are of greatest relative importance in the Mari- 
times; of least importance in British Columbia, 
Ontario, and Quebec. 

Unconditional payments by the federal gov- 
ernment to the states of the United States have 
been suggested from time to time as one means 
of meeting the fiscal problems of our federalism. 
The plain lesson from Canadian experience is 
that the inauguration of any such scheme should 
be accompanied by the adoption of a definite 
principle by which the amounts to be granted 
to each state should be determined. Moreover, 
the principle should be feasible of administra- 
tive application through relatively objective 
methods of economic and statistical analysis. In 
the absence of standards of this kind, the 
amounts to be received by each state would 
likely be determined by the skill in political 
manipulation of the individual state administra- 
tions.* 


Conditional grants 


The conditional grant was introduced in Can- 
ada in 1912. Since that time seven provincial 
activities have been aided: agricultural instruc- 
tion, public employment service, highways, 
technical education, venereal disease control, 
old age pensions, and unemployment and farm 
relief. Of these grants only those for employ- 
ment services, initiated in 1918, old age pensions 
(1927), and unemployment relief (1930) are 
now in operation. 

In its general outlines the conditional grant 
by the Dominion to the provinces bears a 
marked resemblance to the federal grant-in-aid 
to the states. The Dominion makes payments 
to the provinces to aid in financing specified 
activities meeting statutory requirements as 
elaborated administratively. The arrangements 
to assure provincial compliance with these con- 


'For a detailed account of the system of uncondi- 
tional grants, see J. A. Maxwell, Federal Subsidies to 
the Provincial Governments in Canada. (Cambridge: 
Harvard University Press, 1937). 
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ditions are, on paper at least, similar to those 
existing in the United States. The similarity 
of governmental problems in the two countries 
is indicated by the fact that each function cen- 
trally aided in Canada has also been federally 
subsidized in the United States. The Cana- 
dian grant for agricultural instruction is paral- 
leled by the grants in the United States for agri- 
cultural extension work, agricultural research 
and instruction in the land-grant colleges. The 
technical education grant has its counterpart in 
the vocational education work in the states. As- 
sistance in the financing of provincial venereal 
disease control work was patterned in part after 
the work under the Chamberlain-Kahn Act in 
the states. Other fields aided by Dominion 
grants—employment offices, old-age pensions, 
and unemployment relief—have or have had 
their counterparts in this country. 


Development of grant system 


In the Dominion, however, there have been 
certain marked divergencies from the federal- 
aid pattern in the United States. It has been the 
custom of advocates of new federal grants to 
plead for federal stimulation of state activity. In 
fact, however, federal grants have generally be- 
come permanent. In only a few instances has 
an act authorizing grants been repealed. In 
Canada the theory of central stimulation has 
been pushed to its logical conclusion. With the 
exceptions noted above, grants have been au- 
thorized for a given number of years. After the 
expiration of this period the aid has been dis- 
continued partially on the assumption that the 
momentum given by temporary central stimula- 
tion would carry the work along. For example, 
by an act of 1919 Parliament appropriated $10,- 


(00,000 to be expended over a ten-year period 


for the promotion of technical education. After 
the exhaustion of the appropriation, the act was 
not renewed. As a result of this policy of stim- 
ulation only three provincial functions now 
receive Dominion support in contrast with the 
United States where at least twenty state activi- 
ties are federally aided. The theory of stimula- 
tion alone does not account for the cessation of 
grants. Most of the grant acts have happened to 


expire at a time when the Liberal Party was in 
power, and this party has been hostile to the 
principle of the conditional grant. 

At another point the Canadian conditional 
grant differs from the federal grant-in-aid in 
the United States. Although the formal condi- 
tions attached to Canadian grants in many in- 
stances appear formidable, in practice the Do- 
minion has not always applied them effectively. 
The factors responsible for this state of affairs 
are complex and difficult of analysis. The type 
of administrative relationship between the Do- 
minion and the provinces has without doubt 
been affected by the temporary nature of con- 
ditional grants. The development of an effec- 
tive supervision of jointly financed activities is 
at best an exceedingly slow procedure. And 
when a grant is, at the outset, provided for a 
short period, there is naturally lacking the neces- 
sary incentive to inaugurate and execute a well- 
formulated and comprehensive plan of admin- 
istration. The fact, too, that the provinces have 
since confederation received subsidies from the 
Dominion for which they were not held ac- 
countable might possibly have laid the pattern 
for their resistance to Dominion supervision of 
activities recently promoted by the conditional 
grant. Probably most important is the fact that 
the central government simply has lacked the 
political power on which administrative action 
must rest. The strength of “provincial auton- 
omy” has been greater than that of “states’ 
rights”; the provinces, especially Quebec, are 
vociferous in proclaiming that they will take 
“no dictation” from the central government. In 
any event, whatever its causes, the results of 
weak central control have not been such as to 
invite emulation. 


Dominion Provincial relationships 


The character of central supervision has not 
grown from a philosophy of the type of central- 
provincial relationships necessary to assure the 
best operating results but has been a product of 
political circumstances. The practical difficulty 
of central supervision has brought the conviction 
to some Dominion scholars that conditional 

(Continued on page 74) 
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FEDERAL-STATE TAX RELATIONS: IMMUNITY 
OR RECIPROCITY 


A critical review of the legal background of the problem 


By JOHN DICKINSON 
Formerly Assistant United States Attorney General 


HE recent action of the House of Repre- 

sentatives in voting to extend Federal 

taxation to the salaries of State employes 
has been followed by the intervention of the 
Solicitor General of the United States in a 
pending case before the Supreme Court to 
argue that State taxation may reach Federal 
salaries. These two events indicate how far we 
have traveled in a very short time from prin- 
ciples thought to be as firmly settled as any in 
our Constitutional Law. 

Reciprocal immunity 

Ten years ago a recriprocal immunity of 
State and Federal instrumentalities from taxa- 
tion was being pressed to the limit, and beyond 
the limit, of its logic (Long v. Rockwood, 277 
U. S. 142; Macallen Co. v. Massachusetts, 279 
U. S. 620; Indian Motorcycle Co. v. U. S., 283 
U. S. 570); today, the receding tide threatens 
to sweep away even McCulloch v. Maryland (4 
Wheat. 316), one of the four cornerstones of 
Marshall’s great quadrilateral of constitutional 
decisions. 

In that case Maryland laid a tax on the notes 
issued by the Bank of the United States, a semi- 
governmental Federal corporation, no other 
bank being subject to the tax. The Court might 
have invalidated the tax as a direct discrimina- 
tion against a Federal instrumentality. Mar- 
shall, however, chose to take the broader ground 
that any State tax, whether discriminatory or 
not, on the operations of a Federal agency, is 
an unconstitutional interference with the Fed- 
eral Government. 

Ten years later, in Weston v. Charleston, the 
Court held invalid a provision in a municipal 
personal property tax which extended the tax 


by enumeration to United States bonds along 
with other bonds, notes, obligations and all 
personal estate. Here the tax reached the Fed- 
ral obligations on the same terms as other like 
property, but the Court, again through Marshall, 
held that any tax which burdened the borrow- 
ing power of the Federal Government is bad 
since “if the right to tax exists, it is a right which 
in its nature acknowledged no limits” (2 Pet. 
465). 

In 1842, the socalled “Taney” court, in 
Dobbins v. The Commissioners, 16 Pet. 435, held 
that the salary of a federal employe as captain 
of a United States revenue cutter was constitu- 
tionally exempt from a general State tax, appar- 
ently on the theory that the power to tax is a 
sovereign power and the States may not exercise 
their sovereignty against the Federal Govern- 
ment or in such a way as to derive a revenue 
for themselves out of the revenue of the United 
States (16 Pet., Act 448). 


State judge exempt 

In 1870, the doctrine of the Dobbins Case was 
applied to extend immunity from the Federal 
income tax to the salary of a State judge. It 
was argued at the Bar that Marshall, in McCul- 
loch v. Maryland, had expressly stated that the 
principle of immunity was not reciprocal, and 
that the Federal Government might tax State 
banks, —its power to do so having been sub- 
sequently expressly upheld in Veazie Bank v. 
Fenno, 8 Wallace 533, —although the States 
might not tax a Federal bank. 


“The people of all the States, and the States them- 
selves, are represented in Congress, and, by their repre- 
sentatives, exercise this power. When they tax the 
chartered institutions of the States, they tax their con- 
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stituents; and thése taxes must be uniform. But, 
when a State taxes the operations of the government 
of the United States, it acts upon institutions created, 
not by their own constituents, but by people over 
whom they claim no control. It acts upon the measures 
of a government created by others as well as them- 
selves, for the benefit of others in common with 
themselves. The difference is that which always exists, 
and always must exist, between the action of the whole 
on a part, and the action of a part on the whole—be- 
tween the laws of a government declared to be su- 
preme, and those of a government which, when in 
opposition to those laws, is not supreme” (4 Wheaton 
435-36). 


This argument, although repeated in Mr. Jus- 
tice Bradley’s dissent, did not prevail in Col- 
lector v. Day against the apparent feeling of the 
Court that the instrumentalities employed by 
the State Governments to execute their powers 
are entitled to the same immunity from possible 
Federal interference as Federal instrumentalities 
may claim against State interference. 


“Their unimpaired existence in the one case is as 
essential as in the other. It is admitted that there is 
no express provision in the Constitution that prohibits 
the general government from taxing the means and 
instrumentalities of the States, nor is there any pro- 
hibiting the States from taxing the means and instru- 
mentalities of that government. In both cases the 
exemption rests upon necessary implication, and is 
upheld by the great law of self-preservation; as any 
government, whose means employed in conducting 
its operations, if subject to the control of another and 
distinct government, can exist only at the mercy of that 
government. Of what avail are these means if an- 
other power may tax them at discretion?” (11 Wallace 
127). 


“Governmental functions” exempt 


The Court pointed out that in its previous 
opinion in Veazie Bank v. Fenno, supra, it had 
expressly stated that whatever might be true 
of State banks, the agencies of the State engaged 
in its governmental functions “are not proper 
subjects for the taxing power of Congress.” 

The substantial reciprocity established by 
Collector v. Day between Federal immunity and 
State immunity, aside from the distinction in 
respect of chartered corporations (California 
v. Central Pacific R. R. Co., 127 U. S. 1; Flint 
v. Stone Tracy Co., 220 U. S. 107), was long re- 
garded as settled in spite of some criticism by 
commentators (See 1 Willoughby on the Con- 
stitution {2nd Edition] pages. 165 to 167), and 


the controversies which resulted in court de- 
cisions were mainly as to how far the immunity 
should extend in both directions. Prior to 1933 
it had been extended to the point that the Fed- 
eral Government might not collect an income 
tax on the proceeds of oil taken from land 
which was held under a lease from a State 
(Burnet v. Coronado Oil Co. [1932] 285 U. S. 
393), and that a State Income Tax might not be 
collected on royalties from patents issued by 
the Federal Government (Long v. Rockwood, 
[1928] 277 U. S. 142). Mr. Justice Holmes, dis- 
senting, observed that “patents are not instru- 
mentalities of government. They are used by 
the patentees for their private advantage alone.” 


The view of business 
Meanwhile, outside the Court, a counter 
movement had set in in the 1920’s. Many busi- 
nessmen viewed with disfavor on economic 
grounds the tying up of large sums of invested 
wealth in government securities, and objected 
to the attractiveness which these securities de- 


rived from their tax-exempt quality. So far as 
the income from State securities was concerned, 


the argument was advanced that immunity 


from Federal taxation had been destroyed by 
the Sixteenth Amendment, which reads as 
follows: 

“The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, with- 
out apportionment among the several States and with- 
out regard to any census of enumeration.” 

It was argued that these words give a power 
to impose a Federal tax on all income from 
whatever source derived, including that derived 
from State securities. There seems little doubt 
that such was not the intention of the Amend- 
ment. Its object was to remove the requirement 
of “apportionment” from a Federal income tax 
which the decision in Pollock v. The Farmers 
Loan & Trust Company |1895| 157 U. S. 429; 
158 U. S. 601, had held to exist. That decision 
had considered the requirement with respect to 
different classes of income derived from differ- 
ent sources, and there can be little doubt that 
the purpose of the amendment was to wipe it 

(Continued on page 76) 
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THE WORLD SITUATION AND STATE TRADE BARRIERS 


Economic sectionalism within the United States reflects world trend 


By F. EUGENE MELDER 
Department of Economics, Clark University 


HE post-war period has been marked by a 
growing disruption of economic affairs in 
such ways as to choke off the free flow of 
goods between nations. This tendency was ac- 
celerated by the world depression which began 
in 1929. Every nation soon established higher 
tariff walls, monetary and exchange restrictions, 
and other trade restraints, in part to freeze the 
status quo by restricting competition of im- 
ported goods in home markets, and in part for 
retaliatory purposes. These restrictions not only 
grew out of temporarily depressed conditions 
but also effectively contributed to a continuation 
of the downward spiral. The result was the 
severest and most prolonged world economic de- 
pression of which there is record. Economic 
warfare was stimulated along several fronts—a 
“battle of the exchanges” raged—competitive de- 
valuations of national monetary units accom- 
panied ever-increasing tariff barriers of every 
known variety. Economic struggles brought on 
a new armaments race of unheard of propor- 
tions. The world was brought to the verge of 
general military warfare which many observers 
predicted would end civilization. 
State trade restrictions 
The tightening of economic regulations 
which accompanied the 1929 depression, and 
served to prolong the world economic paralysis 
is reflected in the internal trade legislation of 
the States and their subdivisions during the 
same period of time. Internal commerce within 
this country is guaranteed against tariffs and 
duties levied by the States in the Constitution 
itself, and the federal authority is granted the 
exclusive power to regulate commerce among 
the States. Nevertheless, a considerable variety 
of market “freezing” statutes and regulations 


have been enacted with the result that the free 
movement of goods and services across internal 
political boundaries has been hampered. These 
statutes go beyond the necessity of State pro- 
tection of health and against dishonest trade 
practices. 


Parallel purposes 


This type of law in purpose parallels closely 
its prototype, international tariff legislation. It 
is enacted for one or both of these purposes: 
First, to provide a protected market for home 
producers, and secondly, to retaliate against 
governments which have protected their own 
resident producers. In other words, such statutes 
are the weapons by which States and their sub- 
divisions provide defenses from the injuries of 
economic warfare to their citizen producers or 
carry the “battle” to offending political units. 

As on the international scene, the States 
which enact such barriers injure their “export” 
industries in trying to keep out “imports.” Un- 
less the people of a State buy “outside,” they can- 
not, in the long run, sell “outside,” because, 
fundamentally, the marketing process is based 
upon “trades,” in which equivalent values are 
exchanged. Some producers and all consumers 
suffer economically from unwarranted barriers 
to trade. Retaliatory legislation which results 
from real or imagined discrimination, often also 
excludes the products of other producers from 
the markets of the retaliating State. Conse- 
quently, the producers who benefit by State 
trade barrier laws make their gains at the ex- 
pense of producers who depend upon “export” 
markets. If consumers are not restricted in the 
kinds and varieties of goods they may consume, 
or the places they may buy by trade barriers, 
they must at least pay higher prices. 
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The leading forms of State and local trade 
barriers, permitted by the courts under the Con- 
stitution, are based on the spending power, the 
taxing and licensing power and the police 
power. Under the exercise of their spending 
power political units may exercise preferences 
favoring residents in the purchase of institu- 
tional supplies, public printing, building mate- 
rials, contracts for public works, and employ- 
ment on public payrolls. These practices are 
exercised without the restraint of the federal 
courts. 

Although the Constitution does not permit 
States to levy duties on imports or exports and 
prohibits discriminations against the commerce, 
ships, and citizens of other States, under the 
taxing power and licensing power States have 
succeeded in invoking a wide variety of dis- 
criminatory legislation. The leading forms are 
as follows: 

1. Special taxes and license fees required of 
corporations for the right to do business within 
the States. 

2. Vendor licensing within municipalities 
which applies to merchant-truckers, and non- 
resident canvassers. 

3. Discriminatory premium taxes on each in- 
surance company doing business within the 
State, not having a certain proportion of its assets 
invested within the State. | 

4. Special taxes on certain types of merchan- 
dising organizations. 

5. Special taxes on certain commodities which 
compete with products made within the State, 
as, for example, State excise taxes on oleomar- 
garine in dairy States and similar taxes on mar- 
garine containing “foreign” oils by cottonseed 
oil and cattle producing States. 

6. Taxing “foreign” trucks and busses at ex- 
cessive rates. 

7. Use taxes, without “offsets” for sales taxes 
already paid, applied to goods purchased in 
other States by residents of States having retail 
sales taxes. 

Since the adoption of the Twenty-first 
Amendment a series of discriminatory liquor 
tax laws have been enacted by many States 


which differ in no essential way from national — 


tariff walls. These have been made possible 
under the construction of the Twenty-first 
Amendment which prohibits “the transporta- 
tion or importation into any State for use therein 
of intoxicating liquors, in violation of the laws 
thereof. . . .” This provision was included to 
protect “dry” States in the exercise of their police 
powers, but has been so construed as to enable 
“wet” States to threaten the destruction of out- 
of-state competition within their borders. 


Exercise of police power 

Under the police power States and municipali- 
ties have extended their activities to some de- 
gree of interference with interstate and inter- 
regional trade in the following ways: 

1. Limiting the area from which fluid milk 
and cream may be supplied by refusal to furnish 
health inspectors, and by arbitrary changes in 
the sanitary requirements from time to time. 

2. Quarantining against the plant or animal 
products of competing areas on economic rather 
than pathological or biological grounds. 

3. Restrictions on the movement of labor 
across political boundaries by requiring mone- 
tary proof of migrants’ ability to remain self- 
supporting. 

4. Limitations on exportation of natural re- 
sources or the products of natural resources, such 
as hydro-electricity, in order to force industry 
to locate within the State if it is to obtain such 
products at advantageous prices. 

5. Regulations of dimensions, weights and 
equipment of trucks and busses so as to curb the 
use of the highways by the carriers of neighbor- 
ing States. 

6. Establishment of State grades, standards, 
and labels which do not conform to Federal or 
specifications of other States. The resulting non- 
conformity tends to interrupt the free move- 
ment of goods into a State. 

In addition to these legislative forms of hin- 
drance there has been a widespread tendency 
towards economic provincialism, through pri- 
vately as well as publicly financed and promoted 
“buy at home” advertising campaigns. 

Perhaps the principal cause of this growing 

(Continued on page 78) 
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ATTORNEY-GENERALS AND PUBLIC ASSISTANCE 


State law officers seek advice from public welfare experts 


By FRED K. HOEHLER 


Executive Director, American Public Welfare Association 


of public welfare has touched every aspect 

of government—legislative, administrative 
and legal. It is part of the natural development 
of any field that interest is first concentrated on 
problems arising in connection with legislation 
and administration. Concomitant with this in- 
terest, however, there is always an accumulating 
body of legal dicta and opinion whose influence 
penetrates and modifies the other two processes. 
It is essential for the smooth working of all 
three processes—so that they supplement each 
other—that the thought behind each be clari- 
fied. With full appreciation of this need for 
clarification, in May, 1938, the National Asso- 
ciation of Attorney-Generals directed Hon. Her- 
bert O’Conor, then President of the Association, 
to appoint a committee of five persons to serve 
on the Advisory Committee on Public Assist- 
ance of the Attorney-Generals’ Association. 


[ the past seven years, the expanding field 


Committee members 


The members of the Advisory Committee on 
Public Assistance so appointed are Fred K. 
Hoehler, designated Chairman, Director of the 
American Public Welfare Association; Loula 
Dunn, Commissioner of the State Department 
of Public Welfare, Montgomery, Alabama; El- 
mer Goudy, Administrator of the State Relief 
Committee, Portland, Oregon; William Haber, 
Professor of Economics, University of Michi- 
gan, Ann Arbor, Michigan; and Mr. Harry 
Greenstein, Executive Director of the Associated 
Jewish Charities of Baltimore, Maryland. 

The original function of the committee was 
to review the report and recommendations of 
the Committee of Attorney-Generals, after the 
legal officers have reviewed Federal and State 
statutes and administration in the field. 


Before the committee had had an opportunity 
to convene and consider some of the problems 
which fall within the scope of its activities, the 
Hon. Gaston L. Porterie, Attorney-General of 
the State of Louisiana, succeeded Mr. O’Conor 
to the presidency of the National Association of 
Attorney-Generals. Under his administration, 
it was decided to continue the existence of the 
committee, and plans were made to meet in 
Washington, D. C. early in December, 1938. 


Washington meeting 


On December 8, 1938, the committee of five 
persons met with Judge Porterie in Washington. 
Particular stress during the meeting was placed 
on the need for uniformity in legislation and 
practice in public assistance laws and social 
insurance. The importance of enlisting the aid 
of Attorney-Generals to give consideration to 
important provisions which are contained in 
some State laws for selection of qualified work- 
ers for public welfare positions was also stressed. 


It was pointed out that in recent years public 


welfare expenditures have increased so that they 
represent a major item in most State and local 
budgets. In order that this money might be 
spent efficiently and economically, the assistance 
of Attorney-Generals is needed in interpreting 
laws or urging the selection of qualified people 
on a merit basis. 

To achieve uniformity, the committee recom- 
mended that it would be desirable, in the near 
future, for the committee to meet with a group 
from the National Association of Attorney- 
Generals to discuss problems of public assistance 
and social insurance and for the purpose of ex- 
ploring new fields of mutual interest. 

The Advisory Committee also felt that uni- 
formity would be facilitated if careful attention 
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were given on the part of the Attorney-Generals 
to legal opinions in the field of public assistance 
which are reviewed periodically, and that after 
careful consultation, the most effective opinion 
on the various problems be circulated in their 
complete form through the Secretariat of the 
Attorney-Generals’ Association, for the informa- 
tion of all Attorney-Generals. 

As a third means of promoting uniformity, 
the Advisory Committee was instructed to pro- 
ceed at an early date toward the development 
of principles or definitions for such terms as 
legal settlement (residence or domicile) as it 
pertains to relief and public assistance, the reg- 
istration of property, and determination of need 
involved in public assistance legislation. 

The first concrete result of the relationship 
now established between the Attorney-Generals 


and the Advisory Committee is found in the 


area of settlement laws. Judge Porterie in- 
formed the Attorney-Generals of the United 
States shortly after the meeting, that a uniform 
act defining settlement will be prepared for 
passage by the various legislatures. This uniform 
act will apply only to public assistance. 

Until such time as uniform legislation in re- 
gard to settlement exists in all the States, it is 
my hope that the Advisory Committee in mak- 
ing its recommendations to the Attorney-Gener- 
als regarding principles and definitions, will be 
guided in its thinking by certain basic economic 
and sociological factors. 


Migration and settlement 


Reliable and authoritative studies of popu- 
lation movement and research in public welfare 
and migration show that migration is basic to 
our agricultural and industrial economy and 
that the dependent migrant represents only a 
segment of financially independent thousands 
who migrate. This dependent segment of the 
migratory population finds that the loss of 
residence makes them ineligible for relief and 
that social security legislation in the various 
States contain legal requirements in regard to 
settlement making them ineligible for the va- 
rious forms of public assistance. This situation, 
coupled with the fact that local and State offi- 


cials operating on limited budgets are unwilling 
to assume responsibility for their relief, leaves a 
portion of the population without any recourse 
for securing relief or public assistance. 


Residence requirements 

In the light of these considerations, it would 
be desirable for the Advisory Committee to rec- 
ommend to the Attorney-Generals that until 
such time as legal residence requirements in 
relation to eligibility and relief are modified or 
eliminated, attorney-generals should be encour- 
aged to:— 

1. Give broad interpretations to decisions in 
relation to settlement laws which do not specify 
a time element or which involve vague and in- 
determinate periods of residence. 

2. Consider in conjunction with specific settle- 
ment requirements in terms of months of resi- 
dence, other factors of family life such as social 
and economic relationships and to weigh care- 
fully the administrative effect of all decisions 
relating to settlement laws. 

3. Relate decisions insofar as possible to the 
increased responsibility of the State for de- 
pendents. 


NEWS LETTER 


The Washington News Letter on Social Leg- 
islation which began publication last January is 
of direct interest to many State officials. The 
News Letter covers Federal legislation which 
immediately affects State administration and 
finance. It concerns itself more with “off the 
record thinking” and “behind the scenes” situa- 
tions than with official statements, “spotlight- 
ing” Washington developments concerning re- 
lief, the social security program, health insur- 
ance and related matters. It also covers amend- 
ments suggested by State officials and their 
evaluations of amendments from other sources. 
The News Letter is issued bi-weekly while Con- 
gress is in session, (with special editions on 
matters of immediate interest). For informa- 
tion write Glen Leet, Editor, Washington News 
Letter on Social Legislation, 1733 Nineteenth 


Street, N. W., Washington, D. C. 
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WASHINGTON NEWS NOTES 


Trade barriers, stream pollution, official salaries receive attention 


By RICHARD SAUNDERS, Washington Correspondent 


INTERSTATE Action looking toward the 
Trapve Barriers removal of interstate trade 

barriers has been recom- 
mended in a special report to the Secretary of 
Agriculture, compiled by the Bureau of Agri- 
cultural Economics. The report is sponsored by 
State Commissioners of Agriculture through the 
marketing committee of the National Associa- 
tion of Commissioners, Secretaries, and Direc- 
tors of Agriculture. It is shown that practically 
every State has placed regulations and restric- 
tions upon interstate trade in foods and other 
commodities. As to corrective steps, it is stated 
that while the heaviest burden falls on the 
States, supplementary Federal action might be 
advisable. In this connection it is pointed out 
that “agreements among the States might reduce 
or limit differences, or a combination of Federal 
action and interstate agreements may prove to 
be the most practicable approach.” 


Supreme Court Rutes A Florida law impos- 
Out Fioripa Barrier ing a tax of fifteen 
cents per hundred 
weight on foreign cement as an “inspection fee” 
has been held to be unconstitutional by a recent 
Supreme Court decision. State authorities ex- 
plained that the law was enacted as a safety 
measure to insure that imported cement con- 
formed to the standards fixed by the State road 
department. During the litigation, however, 
it was brought out that the inspection fee 
charged is sixty times the actual cost of the 
work. It was also established that Florida ce- 
ment which constitutes 70 per cent of the product 
used in the State, is not subject to inspection. 
The Court held that such a discrimination 
against the importation of foreign cement with- 
out any showing of justification as far as local 
conditions are concerned, is a violation of the 
Commerce Clause of the Constitution. 


STREAM Po.tution Favorable action has 
ExTEeNps FeperaL Ain been taken by the 

Senate Commerce 
Committee on a measure creating a Water Pol- 
lution Control Division in the U. S. Public 
Health Service. This Division would be author- 
ized to make loans and grants to States, munici- 
palities, and other public bodies for the con- 
struction of necessary treatment works and 
would render general assistance toward the solu- 
tion of the problem by bringing together mate- 
rial on the subject and conducting studies and 
experiments. The grants would be limited to 
one-third the cost of projects and would be 
available to governmental agencies only. Loans, 
however, would be made to industries as well as 
to public agencies. Congressional action in this 
connection was recommended by a Presidential 
message and by a report made by the National 
Resources Committee. 


Satary Tax After approving the bill divesting 
IN SENATE Official salaries of their tax-im- 

munity status, the Senate Finance 
Committee devoted its consideration to amend- 
ments dealing with other sections of the tax 
law. These amendments concern the import 
tax on vegetable and fish oils and are legisla- 
tively possible because the official salary tax bill 
is itself an amendment to the Federal tax stat- 
utes. The impression exists in Congressional 
circles that no further steps to eliminate tax im- 
munity will be taken this session. This would 
mean that Congress would defer action regard- 
ing the taxation of governmental bonds until 
there has been more light shed on the whole 
broad problem involved. It is believed that those 
in charge of the legislation would like to see how 
the courts react to the salary tax bill before as- 
serting that Congress can also end tax immunity 
in respect to bonds. 
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NORTHEASTERN STATES COOPERATE FOR 
HIGHWAY SAFETY 


Fourth Regional Highway Safety Conference held in New York 


summarizing the highway safety picture 

reveal that in spite of the fact that 1938 
was the second year in history to show a decline 
in highway traffic fatalities, that it had the low- 
est death rate on a mileage-traveled basis of any 
year, and that more than 7500 lives were saved 
over the previous year, there were, nevertheless, 
more than 32,000 traffic deaths, approximately 
1,100,000 non-fatal injuries, and about 5,000,000 
property damage accidents, resulting from 
motor vehicle accidents during the year. The 
economic loss to the nation from deaths, in- 
juries and accidents is estimated at $1,400, 
000,000. 


F icurEs from the National Safety Council 


Safety objectives stressed 


Hon. Harold C. Ostertag, Chairman of the 
Fourth Regional Highway Safety Conference 
held under the auspices of the New York Co- 
operation Committee in New York City, Feb- 
ruary 24 and 25, 1939, stated in his opening re- 
marks at the Conference that these figures point 
out two objectives to the nation: first, that the 
traffic death toll still leaves much to be done in 
the way of highway safety; second, that an 
analysis of the various factors in play last year 
may reveal steps necessary for a further reduc- 
tion in accidents and fatalities. 

Legislators, State police, motor vehicle com- 
missioners, State highway department engineers, 
representatives of the Interstate Commerce 
Commission, the U. S. Bureau of Public Roads, 
school and civic agencies were in attendance. 
Eight northeastern states were represented. 

Attitudes and habits of the driver were re- 
garded as one of the most important elements 
in the safe operation of a motor vehicle. Some 
states laid their reduction in traffic fatalities 
almost entirely to a reduction in speed. In 
spite of the difficulties of enforcing pedestrian 


laws, it was the consensus of the Conference 
that reasonable enforcement was necessary to 
save the pedestrian from his own folly. 

The Conference took the following action: 

1. Recommended the re-examination of 
motor vehicle drivers wherever accident fre- 
quency or severity indicates the necessity. 

2. Recommended that an objective test of 
knowledge and operating ability should be the | 
basis for licensing drivers. 

3. Urged that medical authorities should de- 
termine a standard medical examination for 
persons charged with intoxication or driving 
while intoxicated in order that such a test might 
be available to motor vehicle officials. 

4. Urged the enactment and enforcement of 
state hours of service laws for commercial driv- 
ers, and use of a standard driver’s log to aid 
enforcement. 

5. Recommended that speed limits should be 
absolute; lower limits should be set for night 
driving and scientific speed zoning by a com- 
petent state agency should be encouraged. 

6. Recommended that a program of pedes- 
trian accident prevention should be developed. 

7. Advised that bicycles should observe the 
same rules of the road as motor vehicles. 

8. Urged that all vending should be prohib- 
ited within the right of way of State highways. 

9. Recommended that highway lighting 
should be installed wherever it is justified by 
night accident records, and that study should 
be given to the development of roadside re- 
flectors. 

10. Urged that a system of compulsory peri- 
odic motor vehicle inspection is essential to pro- 
gressive motor vehicle administration. 

11. Approved the American Association of 
Motor Vehicle Administrators’ cooperative ef- 
forts with the Automobile Manufacturers’ As- 
sociation to secure more uniform equipment. 
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12. Suggested that rear bumpers of a uniform 
height should be placed on motor vehicles. 

13. Agreed that uniformity is desirable in 
the use of marker lights on busses and trucks. 

14. Requested that the Interstate Commis- 
sion on Crime extend the uniform act on fresh 
pursuit to include misdemeanors or jail offenses. 

15. Urged States to practice reciprocal report- 
ing of serious motor vehicle violations. 

16. Suggested that motor vehicle departments 
maintain 24 hour information service for their 
law enforcement agencies. 

17. Recommended that the teaching of high- 
way safety education should be compulsory in 
elementary schools. 


DOMINION GRANTS 
TO PROVINCES 


(Continued from page 65) 


grants should be abandoned. If a nation-wide 
service is needed, they suggest, let it be carried 
on by the Dominion directly. 

In one general respect the Canadian system 
of subventions is precisely like that of the 
United States. The apportionment of the Do- 
minion appropriation and the fixing of provin- 
cial matching requirements have been deter- 
mined in the same haphazard way that has 
prevailed in this country. In the apportionment 
of Dominion appropriations two principal 
methods have been employed: apportionment 
according to population alone or combined with 
a small flat sum to each province regardless of 
population; and the percentage grant in which 
the provinces are reimbursed for a percentage 
of their expenditures, with or without a maxi- 
mum limit of reimbursement. In no case has 
a precise measure of the need for the function 
being aided been used, or consideration been 
given in an accurate way to the respective finan- 
cial abilities of the provinces.” 


*For a discussion of conditional grants, see Luella 
Gettys, The Administration of Canadian Conditional 
Grants (Chicago: Public Administration Service, 
1938). 


Events of recent years have subjected the 
Canadian federal system to severe strains. In 
Canada, as in all federal systems, the division 
of financial resources and governmental func- 
tions between the central government and the 
constituent units of the federal system has been 
an ever-present problem, but the seriousness of 
the matter has been accentuated by economic 
depression. The provincial governments have 
contended that their revenue sources are not 
adequate to enable them to discharge their 
responsibilities, and adjustments have been 
made both through the revision of the uncon- 
ditional subsidies and the inauguration of con- 
ditional grants for unemployment relief. 

In recognition of the need for a thorough 
examination of the entire situation a Royal 
Commission on Dominion-Provincial Relations 
was appointed in August, 1937, to examine, 
among other things, “the constitutional alloca- 
tion of revenue sources and governmental bur- 
dens to the Dominion and provincial govern- 
ments” and “Dominion subsidies and grants to 
provincial governments.” 


Royal Commission to report 


Although the Commission has not yet made 
its report, it has had in progress an extensive 
inquiry. It has employed a staff of experts to 
make intensive studies of various aspects of 
Canadian federalism; it has heard the testi- 
mony of many expert witnesses and the repre- 
sentatives of numerous organizations. Seven of 
the provincial governments have presented their 
views on the questions within the purview of 
the Commission. Alberta and Quebec, however, 
have chosen to ignore the inquiry, and their 
abstention, it may be said incidentally, reflects 
some of the peculiar difficulties of Canadian 
federalism. It is expected that the report and 
recommendations of the Commission will be 
made within a short time. In view of the 
ability and standing of the members of the 
Commission, it is anticipated that their report 
will point the way toward the amelioration of 
the Canadian situation as well as constitute a 
substantial contribution to the understanding of 
the general problem of federalism. 
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GOVERNORS 


Vanguards in the march against interstate trade barriers 


this month as State officials in conference 

rooms ponder the conflict of State protec- 
tionism against interstate free trade, and the pub- 
lic hopefully awaits the outcome. Governors, 
who must ever sense the far-off rumblings of 
emerging problems, had detected these new 
threats to economic well-being long before they 
reached the present stage of public concern. In 


[ ‘tis mon trade barriers are under attack 


~ the informal round table discussions of the Gov- 


ernors’ Conference last September, they probed 
the implications of the trend toward economic 
sectionalism. 

When the Governors gather at the 1939 meet- 
ing of the Governors’ Conference to untangle 
governmental problems, trade barriers will un- 
doubtedly again consume much attention, par- 
ticularly since a number of State Executives 
have handed down official pronouncements 
against them. Fitting setting for the 1939 Con- 
ference will be the State of New York, where 
interstate harmony—national and international 
—is receiving symbolic expression at a World’s 
Fair which will pay special tribute to the Gov- 
ernors on the occasion of their attendance. Host 
to this Governors’ Conference, to be held in 
June, will be New York’s Herbert H. Lehman, 
dean of contemporary Governors. 

Judge James V. Allred, until recently Chief 
Executive of Téxas, pioneered against trade bar- 
riers by voicing his opposition and appointing a 
Texas Trade Barrier Commission. Among pres- 
ent Governors, Lloyd C. Stark of Missouri has 
taken the lead in calling for “free trade” among 
the States, while many others have given their 
allegiance to this national cause. Governors 
George D. Aiken, Harlan J. Bushfield, Homer 
A. Holt, Robert T. Jones, Richard C. McMul- 
len, Leverett Saltonstall and Hugh White, 


among others, have all recorded their disap- 


proval of the trade barrier principle. 
Closely allied are the restless attempts of a 


group of southwestern Governors to handle the 
ticklish problem of oil production through a 
regional interstate oil compact. This compact, 
adopted by a number of oil-producing States a 
few years ago, expires next September. Those 
State officials who foresee as an alternative Fed- 
eral regulation have set as their objective a con- 
tinuation and extension of the oil compact. 


“The people’s rights” 

- Anything that points to a national outlook by 
State officials is a salutary antidote to provincial- 
ism exhibited by trade barriers. With an amused 
wink but also with an approving nod, have in- 
terstaters received the tidings that Massachu- 
setts’ Governor Leverett Saltonstall has removed 
his State from the dwindling ranks of non- 
signers of the Constitution’s Bill of Rights, 
leaving as sole non-conformists New Eng- 
land’s Connecticut and the State of Georgia. 
These first ten amendments were originally 
presented for the State’s approval nearly 150 
years ago, in 1791. As he signed in the presence 
of uniformed cadets, the Governor, echoing the 
spirit of the liberty-loving colonists, stated 
that the delay was due to the State’s desire to 
protect the people’s rights by “even more in- 
clusive definitions.” 


Frank D. Fitsgerald 
1885-1939 


With deep regret the Council of State 
Governments records the death of Gov- 
ernor Frank D. Fitzgerald who was only 
recently elected Governor of Michigan 
for a second time. He served his State 
with honor and distinction for more than 
a quarter of a century. 


| y 
} 

| 

| 


76 STATE GOVERNMENT 


FEDERAL-STATE TAX RELATIONS: IMMUNITY OR RECIPROCITY 
(Continued from page 67) 


out explicitly with regard to income from any 
source and not to extend the definition of in- 
come subject to the Federal taxing power 
(Brushaber vy. Union Pacific R. R. Co., 240 
U.S. 1). 

However, since Long v. Rockwood, supra, 
was reversed in 1932 by Fox Film Corp. v. 
Doyal, 286 U. S. 123, the Supreme Court in a 
series of decisions not always easy to reconcile 
has been moving in the direction of restricting 
immunity. The tenor of the most recent de- 
cisions has been definitely at the expense of 
State rather than of Federal immunity. On 
January 4th, 1937, the Court held that the salary 
of the General Counsel of the Panama Railroad 
Company was exempt from a State income tax 
because the railroad was an agency of the Fed- 
eral Government engaged in performing a gov- 
ernmental function (New York v. Graves, 299 
U. S. 401). Three months later, on March 
15th, 1937, it held that the salary of the Chief 
Engineer of the Bureau of Water Supply of 
New York City was exempt from the Federal 
income tax because the supply of water is a 
governmental function (Brush v. Commis- 
sioner, 300 U. S. 352). However, in 1934, the 
Court had held that the salary of the Trustees 
of the publicly-operated Elevated Railway Sys- 
tem of Boston is not exempt from the Federal 
tax because the operation of a rapid transit 
system is a departure from usual governmental 
functions (Helvering v. Powers, 293 U. S. 214); 
and in the most recent case, Helvering v. Ger- 
hardt, 304 U. S. 405, decided May 23rd, 1938, 
it was held that engineers employed by the 
Port of New York Authority are not exempt 
from the Federal income tax, because the ac- 
tivities of the Port Authority go beyond those 
which are necessary for “protecting the State.” 
All these decisions oscillate about the test of 
what is “usual governmental authority,” and, 
as might be expected, the test appears as an 
attempt to appeal from the obscure to the more 
obscure. 


If the last decision, viz. that in Helvering v. 
Gerhardt, supra, should prove to be for the 
time a resting place in the ebb and flow of 
judge-made law, it would seem to create the fol- 
lowing situation: 

1. That State instrumentalities, including the 
salaries of employes and presumably interest on 
State securities, are still exempt under the doc- 
trine of Collector v. Day, supra, but only to the 
extent that the employes in question are en- 
gaged in some basic and absolutely essential 
State activity, such as e.g. the work of a judge, 
revenue officer or regulatory official. It is to be 
noted in this connection that Mr. Justice Black, 
in his concurring opinion, calls for a re-exam- 
ination and abandonment of the whole doc- 
trine of Collector v. Day. 

2. On the other hand, a much wider im- 
munity is extended to Federal employes and 
instrumentalities on the basis of the theory 
advanced by Marshall in McCulloch vy. Mary- 
land. 

Accordingly, from a constitutional stand- 
point, the argument of the Solicitor General, 
referred to in the first paragraph of this paper, 
that the States should be given a wider power to 
tax Federal salaries is decidedly in advance of, 
and indeed in a direction contrary to, the pres- 
ent trend of the Court; while on the other hand 
the Congressional proposal to tax State salaries, 
in so far as it attempts to reach the salaries of 
the regular political and judicial officers of the 
State Governments, and not merely the salaries 
of those employes who are engaged in what 
may be called the “extra-curricular” activities of 
the States, is in advance of the position of all 
the Judges except Mr. Justice Black. 

In an early issue State GOVERNMENT will con- 
tinue this discussion of the Federal-State tax 
problem in articles presenting both the State 
and Federal points of view. Authors of these 
articles will have as a common basis of discus- 
sion the foregoing article by Mr. Dickinson. 
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ATTORNEY-GENERALS 
Legal aspects of interstate trade barriers 


RADE barrier enactments of a retaliatory 
nature or for the purpose of eliminating 
competition with home industries have 
been upheld by many State courts as a proper 
exercise of the police power. In some instances 


it is quite clear that the primary purpose of such ' 


statutes has nothing to do with the health, 
safety, or morals of the people, but that this 
phase is stressed in order to create a peg upon 
which to support the constitutionality of the 
law. It is admitted that it is sometimes difficult 
to ascertain any clear line of demarkation indi- 
cating the limitations of the exercise of the 
police power by the commerce clause of the 
Federal Constitution, and that therefore laws 
which tend to clog the flow of goods in inter- 
state commerce have escaped constitutional in- 
firmity. 

The purpose or motive of the legislature and 
the economic effects of their laws are seldom 
scrutinized by the courts in determining their 
validity. Hence, under the camouflage of a 
regulatory measure supposedly necessary for the 
protection of the people, and as such a proper 
exercise of the police power, there are enacted 
laws giving freedom from “foreign” State com- 
petition. | 

Our historical experience under the Confed- 
. eration decries the erection of tariff walls by 


this method. 


The Courts’ policy 


Because of the policy of the courts to limit 
their inspection to the wording of the statute, it 
rests with the legislative branch to consider care- 
fully the primary purpose of any bill that has 
been introduced and to prevent passage into law 
that which only secondarily affects the health, 
safety, or morals of their people, and which pri- 
marily blocks the life blood of commerce. — 

A specific example of the failure of State 
courts to invalidate enactments of this nature 


appears in the case of A. B. Hale et al v. Bimco 
Trading, Inc., and Broward County Port Au- 
thority, decided February 27, 1939 by the United 
States Supreme Court. A Florida statute passed 
in 1937 provided for the inspection of all im- 
ported cement and the payment for such inspec- 
tion of a fee of fifteen cents per hundred pounds. 
The preamble of the statute states that “it is of 
paramount importance to the public safety that 
only cement measuring up to a minimum stand- 


ard should be offered for sale, sold or used in 


the State of Florida.” 


Frankfurter’s first opinion 


In the case of State v. Hale, 129 Fla. 588, the 
Supreme Court of Florida directed the enforce- 
ment of the statute. Injunctive relief was sought 
in the District Court and an appeal was taken 
to the United States Supreme Court. Mr. Justice 
Frankfurter in delivering the opinion of the 
Court, stated: “The scheme for inspection and 
for the inspection fee—applies only to cement 
imported or brought into the State of Florida 
from any foreign country .. . The statute thus 
renders the 70 per cent domestic cement im- 
mune from its requirements of inspection and 
its attendant fee . . . So far as public safety 
demands certain standards in the quality of 
cement, such safety is dependent on assurance 
of that quality by appropriate inspection no less 
of the 70 per cent domestic cement than of the 
30 per cent obtained from abroad. That no 
Florida cement needs any inspection while all 
foreign cement requires inspection at a cost of 
fifteen cents per hundred weight is too violent 
an assumption to justify the discrimination here 
disclosed ... No reasonable conjecture can here 
overcome the calculated discrimination against 
foreign commerce . . . it would not be easy to 
imagine a statute more clearly designed than 
the present to circumvent what the commerce 
clause forbids.” 
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THE WORLD SITUATION AND STATE TRADE BARRIERS 
(Continued from page 69) 


sectionalism or economic particularism is the 
consciousness on the part of various economic 
groups of a growing scarcity of economic mar- 
ket opportunities and the consequent desire to 
preserve or improve the position of the special 
groups within the economic order as a whole. 
The psychology thus engendered becomes crys- 
tallized in the thinking first, of the group itself, 
after which it is transferred to wider groups, 
under the circumstances of unfavorable trade 
conditions and a liberal use of the powers of 
propaganda employed in the public press and 
other channels for shaping public opinion. 

In the short run, discriminatory laws and 
practices probably materially assist local pro- 
ducers at the expense of those supplying wider 
markets. But in the long run, this is a dubious 
benefit because of the influence of these meas- 
ures on the actions of consumers and the ex- 
cluded producers. Where there are alternatives 
or substitutes, consumers may change their con- 
sumption habits, turning to products not ex- 


cluded. 


Shifts in consumption 

This tendency is illustrated in recent years 
by milk consumers, in the areas where milk 
control measures were instituted to maintain 
fluid milk prices for farmers and middlemen, 
shifting to an increased consumption of the 
cheaper and less controlled evaporated milk. If 
consumers have difficulty in finding a cheap 
substitute, as is the case in the instance of table 
fats when margarine taxation closes the price 
differential between that product and butter, 
many of the poorer classes exclude such fats 
from their diets entirely or increase their con- 
sumption of cooking fats, such as lard or vege- 
table shortening. 

However, a much more important long run 
effect of trade barrier legislation is the retalia- 
tion it inspires the excluded groups to seek and 
get from their own governments. Thus, mar- 
garine tax legislation adopted by dairy States, 
caused southern cotton-seed oil producers to 


conduct publicity campaigns to arouse public — 


opinion and to obtain codperation of their gov- 
ernments in favor of boycotts on the agricultural 
and manufactured products of the former. 


Discrimination breeds retaliation 


The same spirit of reprisal is present in many 
other situations. Some years ago State prefer- 
ences for Minnesota fabricated building ma- 
terials caused Wisconsin to effectively exclude 
Minnesota contractors from bidding on Wiscon- 
sin public works contracts. Tennessee’s taxa- 
tion of trucks and busses caused the Chicago 
press to launch a heated publicity campaign, 
discouraging travel of Illinois residents through 
Tennessee. Similar research reveals—in case 
after case—that discrimination breeds retalia- 
tion and reprisal within the limits permitted 
by the courts interpreting the Constitution. The 
result is that the gains made by local producers 
in the short run, are made at the expense of 
other economic groups or the community at 
large, in the long run. 

Again, the short run benefits to local groups 
are apt to be self-defeating by inspiring the 
State governments and producers in excluded 
areas to take steps to change their product or 
form of business organization to comply with 
the requirement of the discriminatory law so 
as to wholly avoid the discriminatory features. 
We may illustrate this point by the case of the 
Bangs-disease quarantine enacted by New York 
some years ago. The State of Wisconsin, where 
the cattle producers most affected by the New 
York Bangs-disease quarantine, took steps, with 
Federal assistance, to eradicate Bangs-disease 
from Wisconsin herds, in accordance with New 
York requirements. At the end of 1938, 23,971 
Wisconsin herds had been certified to be free 
of Bangs-disease. Having passed three consecu- 
tive tests for the disease, cattle from these herds 
can be sold in the New York market. 

For a century and a half economists and his- 
torians have regarded the United States as a 
nation enjoying internal free trade. This as- 
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sumption was based upon the provisions of the 
Constitution prohibiting State tariffs and dis- 
criminations against the citizens of other States. 
If the term “free trade” is to be used in a broader 
sense than mere freedom from tariffs, however, 
this assumption must be revised. If by “free 
trade” is meant the unhampered movement of 
legitimate economic goods and services, the 
conclusion is inescapable, from the evidence 
available at the present time, that despite con- 


stitutional limitations on the States, the United . 


States no longer constitutes a free national mar- 
ket in many fields of economic activity. Finally, 
the run of the facts seems to show conclusively 
that the post-war period and especially the pe- 


riod from 1929 to the present has been a period | 


of growing economic isolation and provincial- 
ism for the internal economy of the United 
States, as well as for the international economy 
of the world at large. 


NO DOCTORS 


The cry “Is there a doctor in the house?” 
would not get a reply in either branch of the 
1939 New York Legislature. Not a physician is 
seated in either chamber this session. 

Of lawyers there are twenty-five in the Senate 
and seventy-one (including two law clerks) in 
the Assembly. Three insurance men are listed 
for the Senate and seven for the Assembly. 
There is a pick of four undertakers in the lower 
house, which also can supply one clergyman. 
Two publishers are in each house, and one Sen- 
ator is engaged in “cold storage.” 

Other classifications are: Senate—two mer- 
chants, two farmers, a pharmacist, a news com- 
mentator, an advertising executive, a laundry- 
man and two real estate salesmen. Assembly— 
seventeen farmers, a theatre manager, a college 
professor, an accountant, a shoe worker, a dealer 
in tanners’ supplies and two “retired” business 
men. 
In recent years, among the 7500 State legislators 
of the entire nation, approximately one-fourth 
were farmers, one-fourth lawyers, and about 
two and a half per cent were “retired.” 
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LEGISLATIVE SESSIONS 
As of March 20, 1939 
Now meeting 
Regular sessions: Convened: 
*Alabama January 10 
January 2 
Colorado January 4 
CRE January 4 
Georgia . January 9 
Illinois _ January 4 
January 10 
January 4 
Massachusetts .................Jamuary 4 
January 4 
Minnesota _ January 4 
Missouri ........ 
January 3 
New Hampshire January 4 
New Jersey ...... ......January 10 
New York January 4 
Oklahoma .... January 3 
Pennsylvania 
South Carolina ....... January 10 
Texas wi January 10 
Wisconsin 
*Recessed March 14 to midsummer 
Special Sessions: 
Recent adjournments 
Regular sessions Convened: Adjourned: 
’ Arizona January 9... March 13 
Arkansas ... January 9....March 9 
Idaho ...... January 2 ...March 2 
Indiana January 5 March 6 
Montana . January 2... March 2 
Nevada January 16 . March 11 
New Mexico. January 10....March 11 
North Dakota January 3... March 8 
South Dakota January 3 = March 3 
Tennessee ... January 2 .. March ll 
Utah January 9 ... March 11 
Washington January March 10 
West Virginia January 11 March 1] 
Wyoming January 10... February 18 
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THE LEGISLATORS’ REFERENCE SHELF 


State trade fences restrict farmers’ markets 


Barriers to Internal Trade in Farm Products, 
by George R. Taylor, Edgar L. Burtis, and Fred- 
erick V. Waugh. A Special Report to the Sec- 
retary of Agriculture by the Bureau of Agricul- 
tural Economics, U. S. Department of Agricul- 
ture. Government Printing Office, Washington, 
D. C. March, 1939. 104 pp. Tables. 


Interstate trade barriers constitute not only an 
emerging, but also an immediate problem. 
Many State officials are beginning to sense their 
import, many interest groups have felt their 
repercussions; but the consumer, he who ulti- 
mately suffers from higher prices or restrictions 
of goods, is by and large blithely oblivious of 
them. 

Consumer awareness is all-important to any 
remedy for the situation, for trade barriers are 
the product of legislative action and adminis- 
trative regulation. Yet this cannot be stimulated 
without knowledge of the nature, scope and 
effect of these barriers to the flow of interstate 
trade. The Report of the Bureau of Agricultural 
Economics, Barriers to Internal Trade in Farm 
Produce, is significant from this point-of-view. 
In cooperation with associations of State ofh- 
cials, manufacturers and distributors, and with 
public research agencies the authors have an- 
alyzed these barriers as they affect agricultural 
products and have presented their findings in 
comprehensive fashion. 

This study is particularly significant for it 
stands as the first reasonably inclusive treatment 
by a disinterested group since the appearance of 
the pioneer work on this subject—State and 
Local Barriers to Interstate Commerce in the 
United States (1937), by F. Eugene Melder, at 
present engaged in trade barrier research for 
the Council of State Governments. And yet, as 
the authors themselves recognize, it can serve 
only as one of the preliminary research contri- 
butions to this growing problem. 


In reverse manner, the study opens with a 
definition of “free trade,” rather than of trade 
barriers. The hypothesis as stated considers free 
trade to mean situations in which State markets 
do not discriminate against the healthful and 
honestly described products from any part of the 
country, and in which Federal and State govern- 
ments cooperate to develop uniform and simple 
laws in all markets of the country. Many laws, 
it is admitted, are enforced under the police 
power, and may unintentionally, or at least 
accidentally, interfere with free trade. Others, 
however, are intended to discriminate, or re- 
taliate. 


The economic angle 


Trade barriers can be analyzed from many 
angles—the social, the political, or the economic. 
The authors of this study, economists all, are 
primarily concerned with the economic implica- 
tions of these discriminatory laws. They have 
concluded that “the economic losses caused by 
these laws and regulations that unduly restrict 
commerce in agricultural products have been 
substantial.” 

It is in the marketing of agricultural goods 
rather than in their production that the dis- 
criminations are generally found. Hence, the 
stress of the study rests with railroad and 
motor vehicle regulations, merchant truckers, 
grades, standards, labelling, quarantines, and 
advertising. Although the authors deal only 
briefly with remedies, they offer one general 
suggestion which is important to note, i.e., frank 
discussion among State officials of their common 
problems and cooperative efforts to promote 
uniform laws. This proposal, along with addi- 
tional research, both to be accompanied by ade- 
quate publicity, will assist responsible agents in 
halting the increasing trend of trade barrier 
legislation and arouse consumers to a realiza- 
tion of where their economic interests lie. 


4 
3 
i : 
‘ 
\ 
4 


